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These implementation tools were developed by IAALS to support real change on the
ground. Each guide is designed to provide the information necessary to help judges,
lawyers, court administrators, and others to understand the problems facing our
system and the people who use it—and to make improvements that will increase
access and bolster public trust and confidence.

This guide stems from IAALS’ work alongside the Conference of Chief Justices (CCJ),
the Conference of State Court Administrators, the National Center for State Courts,
and the National Council of Juvenile and Family Court Judges on the Civil Justice
Initiative and the Family Justice Initiative. In recent years, CCJ launched both
initiatives—and developed recommendations and principles—to guide state courts
and family courts in better meeting the needs of those who need access to the courts,
decreasing cost and delay, and improving case processing. IAALS has been a proud

and long-time partner in these national civil and family justice reform projects.

As these sister efforts gain momentum, IAALS is working to support courts
implementing these reforms by developing a variety of resource guides like this one, in

partnership with national experts.
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INTRODUCTION

The Conference of Chief Justices (CCJ) and the Conference of State Court Administrators (COSCA) have
adopted basic recommendations for improving the processing of both civil and family cases in state courts
through their Civil Justice Initiative and Family Justice Initiative.! IAALS, the National Center for State Courts
(NCSC), and the National Council of Juvenile and Family Court Judges (NCJFCJ) helped develop these
initiatives and are supporting implementation of their recommendations in pilot jurisdictions around the
country—and evaluating their efficacy. Alongside this work, IAALS is developing more detailed guidance for

the pilot courts and others.

The research underpinning these efforts found that roughly three quarters of both civil and family cases today
involve at least one self-represented party, someone who navigates the court system without a lawyer.” Yet, the
rules, procedures, and practices of the general jurisdiction trial court assume the presence of lawyers on both
sides of civil and family cases, and cases involving one or more self-represented litigants have been treated as
the exception. The reality today is the reverse: cases with lawyers on both sides are in the minority in terms of

the court’s overall civil and family filings.

The CCJ/COSCA call to action to simplify and streamline court procedures is premised on the notion “that
the courts ultimately must be responsible for ensuring access to civil [and family] justice. Once a case is

filed in court, it becomes the court’s responsibility to manage the case toward a just and timely resolution.”
Both sets of recommendations call for significant assistance for self-represented litigants, emphasizing the
responsibility of every aspect of the court, and of all of its staff, to provide guidance to self-represented litigants
at every phase of the process. For those cases that go to trial, it is essential that the trial judge be able to modify
traditional courtroom practices to make it possible for self-represented litigants to present their cases—to give
them the opportunity to be heard—even though they are completely unequipped to perform as experienced

lawyers would.

The court systems of most states have not provided the guidance that trial judges need to meet this challenge.*
The maxim “a person representing himself in court will be held to the same standard as a lawyer” still appears
in appellate caselaw in almost every state—even though it is not an accurate summary of appellate decisions,

and, if applied literally, would produce manifest injustice.

To help trial judges better manage cases involving self-represented litigants, with the ultimate goal of service to
court users,’ this paper summarizes what research and experience show to be effective practices for resolving
cases with one or more self-represented litigants in the courtroom. We begin by summarizing the challenges
facing self-represented litigants, followed by the challenges facing trial judges in adjudicating these cases. We
then review the ethical standards governing a judge’s handling of these cases, the 2011 Supreme Court decision
in Turner v. Rogers, appellate caselaw in the various states, and other guidance materials available to trial
judges. We end with an outline of the practices that have proven most effective for trial judges, giving specific
examples of their application in the family law context. We hope this guide provides direction to judges facing

the challenges associated with managing cases with self-represented litigants.




CHALLENGES OF SELF-REPRESENTATION

The 2015 NCSC national study of civil dockets found that at least one party was self-represented, usually

the defendant, in 76% of civil, non-family cases.® In only 24% of cases were both sides represented by
counsel—a dramatic change from research findings less than 25 years ago.” A 2018 national study of domestic
relations cases conducted by NCSC and IAALS yielded similar results: 72% of cases involved at least one
self-represented party, with the petitioner more likely to be represented than the respondent.® This trend of
increased self-representation in state courts has been noticed in some federal courts as well, and some have
even created legal advice clinics, such as the United States District Court for the District of Colorado® and the
United States District Court for the Eastern District of Missouri."

Ongoing public opinion polls indicate that courts are not doing a good job serving this crucial user base of
self-represented litigants. For example, NCSC’s annual surveys of American voters, The State of State Courts,
gauges voters perceptions of state courts. The 2017 survey focused on customer service and found that only
52% of those questioned believe the state courts provide good customer service.!! The poll demonstrates that
litigants’ perceptions of customer service reflect their experiences with the entire court process, not just with
judges. Respondents to the 2017 survey report that their most serious concerns are: not knowing where to turn
for help with forms and procedures (37%); rude, unhelpful, and intimidating court staft (35%); not knowing
where you need to go in the courthouse (29%); the amount of time spent at the courthouse (27%); and not
being able to complete forms or pay fees online (24%)."? Sixty-nine percent think that the customer service
situation has not gotten better in recent years."”” And unfortunately, by a margin of two to one, American voters
feel judges are out of touch and do not understand the numerous challenges facing self-represented litigants

who appear in their courtrooms.'*

The 2018 State of State Courts survey asked voters questions about their confidence in proceeding in court

without a lawyer. The polling company reported this finding:

A broad majority (59%) say “state courts are not doing enough to empower regular people to
navigate the court system without an attorney.” Only a third (33%) believe courts are providing
the information to do so. By similar margins, 61% of voters say they don’t believe they “could
represent myself in court, regardless of what resources and information are provided” while just
36% feel confident in finding the information they need. No group feels empowered or confident
on their own, even those with previous court experience or who have said it was easy to locate

information in the past."

NCSC'’s telephone poll of voters was not large enough to produce meaningful results for individual states
or even for regions of the country, so the findings are not necessarily applicable to any particular court.

The authors’ experience is that the treatment of self-represented litigants varies significantly from state to
state and even from jurisdiction to jurisdiction within the same state, with judges in many courts providing

exceptionally good service to this customer base'®*—while others do not.




IAALS’ 2016 Cases Without Counsel project interviewed self-represented litigants and court personnel in four

different parts of the country, documenting the following litigant experiences."”

= Difficulty understanding the process, what to expect, and what is expected of them (“You kind of sit in
the dark . . . when you don’t have a lawyer, and that’s kind of hard because you don’t really know what’s
happening.”);'®

®  Difficulty completing paperwork (“[T]he mistakes I made partway through the process made me have

>:

to resubmit and re-document, and delay things.”);"

®  Difficulty in preparing for trial, including gathering and organizing evidence for presentation (“How
can I be prepared? What kind of questions are you going to ask me? What kind of stuff should I bring?
What kind of proof do I need? You don’t really know any of that stuff going into it”);*

= Difficulty presenting evidence to the court, including navigating courtroom procedures;

®  Feelings of intimidation, isolation, and vulnerability (“I think that if I would not have represented
myself and I would have had a lawyer do it, I would have not felt so vulnerable, so bullied, and so

much like I had to give up everything”);*! and
®  Feelings of lack of fairness.

Margaret Hagan of the Stanford University Institute of Design has conducted a series of “design sprints” to
learn more about the experiences of people who had recently represented themselves in court. IAALS has
sponsored several of these design sprints around the country as part of its Court Compass project. Out of these

events, we learned that participants wish that the courts would:
®  Give me a “sense of control” by making sure that I know what to expect;
®  Be “responsive” to my individual needs;
®  “Read my mind” to help me express myself in legally correct terminology;
®  “Take the burden off me” of needing to know how to perform in a legal proceeding; and
®  “Recognize my humanity” by not rebuking or shaming me in public.??

We also know that over many different case types, self-representation can adversely impact outcomes.”
The potential extent of that negative impact was demonstrated dramatically in a recently released study

by the Harvard Access to Justice Lab about the effectiveness of the Volunteers for the Indigent pro bono
representation program in Philadelphia.?* Researchers found that while almost half of the cases assigned
an attorney had obtained a Philadelphia divorce decree after three years, only one of the 237 cases in which

parties proceeded without an attorney had obtained a decree.”




CHALLENGES FACING TRIAL COURT JUDGES IN
HANDLING CASES INVOLVING SELF-REPRESENTED
LITIGANTS

Except for some small claims courts in which lawyers are not permitted, the processes of the American legal
system presuppose that every party will be represented by a lawyer. The rules and procedures were created to
provide for handling of the most complicated cases and are written using specialized legal language and legal

concepts that are well understood by lawyers but are, for the most part, unintelligible to the general public.

Self-represented persons face major challenges in navigating these rules and processes. But judges also face
significant challenges in dealing with people appearing in court without a lawyer. In the early 1990s, when high
legal fees®® and the “do it yourself” movement started bringing more and more people into court without a

lawyer, judges and lawyers were completely unprepared and reacted negatively, with common refrains like:
= “You do not belong here”
= “T cannot bend the rules because you choose not to have a lawyer”

= “IfTimplement special procedures for you, it will just encourage more people like you to come to

court without lawyers”
®  “How are lawyers going to make a living if this trend continues?”
® “If] ‘lean over the bench’ to help a self-represented person, I will cease being impartial”
" “Asajudge, I cannot give legal advice to any party.”

® “My role as a judge is to ‘call the balls and strikes, not to pitch and hit, run the bases, and shag flies in
the outfield”

As the new reality of litigants without lawyers has persisted over the past 30 years, most of those negative
attitudes have dissipated. For instance, the bar in most states has come to accept that most people who self-
represent simply cannot afford their services. They have also learned that having efficient court procedures for
self-represented persons serves their own best interests because the courtroom moves more expeditiously for
the cases in which they do appear. Most judges recognize that they have a duty to provide a fair environment
for the resolution of cases in which counsel are not present or are present on only one side. Today’s courts are
designing new systems and service offerings around court users’ needs: simplifying forms, providing self-help
materials, hosting self-help classes, setting up physical or digital self-help centers, and providing a multitude of
online resources and applications to support them.”” And judges are adapting traditional courtroom practices
and tailoring their procedures for persons appearing without lawyers, including most fundamentally the

abandonment of their traditionally passive (just “call the balls and strikes”) judicial role.




Despite these changes, very real challenges remain for judges operating in this new environment.

Lawyers perform many roles in the traditional courtroom process—e.g., selecting jurors, calling
witnesses, submitting exhibits, making objections, educating the judge about the nuances of the law
applicable to the case, submitting proposed instructions for the jury, and proposing (or arguing about)

how a matter should proceed. How can the judge perform all these roles when no lawyers are present?

When can violations of rules—for instance, those relating to timeliness of filings—be overlooked in

the interests of fairness and when does fairness dictate that they must be enforced?

How is it possible to maintain the appearance of impartiality when the judge is deeply involved in the
proceeding? How can the judge ask questions to establish the foundation for evidence submitted by a

party without appearing to disbelieve him or her?

Judges do not give legal advice to a party. Doing so jeopardizes impartiality. What can the judge do

when a party is unaware of the law applicable to the matter at hand?

The U.S. Supreme Court has explained that courts are obligated to provide some help to self-

represented litigants. In what situations must the judge provide assistance?

What happens when one party is self-represented and the other has retained counsel? If there is a

lawyer in the case, isn’'t the lawyer’s client entitled to have the case handled in a formal manner?

The remainder of this guide attempts to marshal various resources to provide helpful suggestions for dealing

with each of these challenges.




EXISTING GUIDANCE FOR TRIAL COURT JUDGES

Rule 2.6 of the American Bar Association (ABA) Model Code of Judicial Conduct (Model Code) requires a
judge to “accord to every person who has a legal interest in a proceeding . . . the right to be heard according to
law”* Model Code Rule 2.2 requires the judge to “act at all times in a manner that promotes public confidence

in the . . . impartiality of the judiciary”®

>

The most fundamental mistake trial judges make is failing to guarantee the right “to be heard according to law”
out of fear of losing their “impartiality” The ABA Standards Relating to Trial Courts, promulgated in 1976,
give predominant weight to ensuring the right to be heard: “When litigants undertake to represent themselves,
the court should take whatever measures may be reasonable and necessary to insure a fair trial.”** Echoing the
earlier trial court standards, in 2007 the ABA amended the Model Code, adding the following commentary to
Rule 2.2 on impartiality:

To ensure impartiality and fairness to all parties, a judge must be objective and open-minded
.... It is not a violation of this Rule for a judge to make reasonable accommodations to ensure

pro se litigants the opportunity to have their matters fairly heard.”

Some courts of last resort have expanded on this commentary to include a non-exclusive list of examples of

such accommodations. Louisiana, for example, provides that judges may do the following:
1) Make referrals to resources available to assist the litigant in preparing the case;
2) Provide brief information about the proceeding and evidentiary and foundational requirements;
3) Ask neutral questions to elicit or clarify information;
4) Attempt to make legal concepts understandable by minimizing use of legal jargon; and
5) Explain the basis for a ruling.*

Richard Zorza, a prolific writer in the realm of access to justice, elegantly notes that judicial passivity is not
synonymous with impartiality.* He explains that a judge can take an active role while treating both sides
impartially and, conversely, that passivity in and of itself does not ensure impartiality (for instance, if one of

the parties is being taken advantage of by the other).

In 2011, the U.S. Supreme Court was asked to hold that due process required the appointment of counsel in a
child support enforcement matter in which a noncustodial parent was given six months in jail for contempt of
court for non-payment of support.* The Court declined to do so. But the Court majority found that the trial
court had violated the appellant’s due process rights by failing to employ “substitute procedural safeguards”

that were available. It enumerated these safeguards:*




®  Notice of the defense of inability to pay;

® A form to use for presenting the defense;

®  An opportunity to address the issue in court; and
®  An express finding on the issue.

Through its holding, the Court introduced the Fourteenth Amendment requirement of due process in
analyzing a trial judge’s obligations towards unrepresented persons. Although four justices dissented, no justice
suggested that providing this information, which benefitted only one of the two parties before the court,
violated the judicial duty of impartiality. And the decision, in even its most narrow interpretation, put to rest
the notion that a judge may not give legal advice to a party; it held that the failure to give legal advice about the
affirmative defense of inability to pay in a contempt proceeding for nonpayment of child support violated due
process. Of course, there remains a significant line to be drawn between informing a party about the law and

legal procedures and providing tactical advice on how to use the law to his or her personal advantage.

Although clearly beyond its precise holding, Turner v. Rogers provides the basis for articulating a right to
“informational justice” for self-represented parties. In order to participate effectively in a legal matter, both

parties need to have a clear understanding of:

®  The procedural posture of the case—What is at stake in the hearing? What is the moving party
seeking? What are the possible outcomes?

®  The legal requirements for granting the moving party’s request—What are the legal elements that
must be established? What is the standard of proof that must be met? What sort and types of evidence
can be presented to meet those requirements?

®  The affirmative defenses available to the other side, if there are any.*
®  How the hearing will be conducted and what rules must be followed.

Much of this information is currently available on court and civil legal aid websites in most states. Indeed, 48
states and all federal courts provide websites with some forms and self-help content.”” Court staff can provide
this information to self-represented litigants well in advance of a hearing so that they can use it to understand
their situation and prepare for their presentation. But the trial judge cannot assume that self-represented
parties have taken advantage of those resources or that they have understood the information presented
there.”® The judge should stay attuned to this issue during a hearing and briefly explain the law in a way that
the parties will understand if they seem to be floundering. If an issue is common to multiple cases on the same
docket—such as motions to modify custody and visitation or the amount of child or spousal support—the
judge (or a short video) can present the information at the beginning of that calendar for all parties present.
This is not a new process for trial judges who often give group advisements before arraignment and status

conference calendars.

As will be explained later, laying this informational groundwork at the beginning of a calendar call, hearing, or
trial significantly improves the likelihood of a just outcome to the proceeding. Additionally, it eliminates many

of the procedural concerns that arise in appellate case law.




Judicial Techniques for Handling Cases Involving Self-Represented Litigants®* explores exhaustively the appellate
precedents at the time of its publication (2003) bearing on a judge’s role in dealing with self-represented
litigants in the courtroom. The authors point out that appellate courts’ use of the maxim “self-represented
litigants will be held to the standard to which attorneys will be held” is a classic case of “dictum”—the
statement of a legal principle unnecessary to the holding of the case.*’ It is also a demonstrably incorrect

summary of the court’s analysis of the trial judge’s actions in the cases under review.

Invariably, the appellate opinions explored in the article recited significant steps that the trial judge took to
assist unrepresented parties, then recited the maxim to affirm the trial judge’s decision not to provide even
more assistance. Instead of criticizing the trial judges for taking the steps they took to assist self-represented
litigants (which would be called for if the appellate court was serious that they should be treated the same
as lawyers), the appellate judges invariably praised the trial judge for her or his efforts in providing special
assistance. Unfortunately, today’s appellate courts continue to recite the maxim and some trial judges take
them literally. But, even though no appellate court appears to have expressly rejected the maxim, most trial
judges today understand that it is, for the most part, obsolete and irrelevant to their handling of civil cases

involving one or more self-represented litigants.

The New Mexico Supreme Court has interpreted the maxim in the opposite direction. In proposing a new rule
regarding unbundled legal services in 2004, the court reiterated the rule that “in New Mexico courts, attorneys
and self-represented litigants are held to the same standards.” But, the court continued on to say that “New
Mexico courts are lenient with both attorneys and self-represented litigants when deemed appropriate so that

cases may be decided on their merits*!

There have been instances in which appellate opinions have created a mandatory obligation towards self-
represented parties; the U.S. District Courts and Alaska trial courts require that the court advise a party
responding to a motion for summary judgment that includes an affidavit that the party must submit a
countervailing affidavit or the other party’s affidavit will be deemed to have established the facts set forth in
it.*> But, for the most part, appellate courts have simply recognized a trial court’s wide discretion to vary court
processes to meet the needs of a person appearing without counsel. California’s intermediate court of appeal

has gone the farthest in holding that the failure to exercise discretion constitutes an abuse of discretion.*

In the last ten years, there have only been two appellate precedents finding that a trial judge went too far in
assisting a self-represented litigant. In 2006, the Iowa Supreme Court, in In the Matter of S.P, held that a trial
judge had improperly taken an adversarial role when it ordered a person involuntarily committed for drug
treatment based on evidence elicited by the judge’s own questioning of the petitioners.* The court’s opinion,
while not prohibiting a trial judge’s asking questions, stated that “any effective questioning will inevitably
lead to the heart of the case. When the court itself directs the case in this way it is marshaling or assembling
the evidence” with the judge necessarily losing impartiality.* In New York, the intermediate appellate court
reversed a child support magistrate for using a report prepared for the court by the state child support
enforcement agency as the evidentiary basis for determining the child support payment history and therefore

how much support was still owed.* Neither of these decisions have been followed elsewhere.



Judges and lawyers tend to judge the fairness of a proceeding by their perception of the fairness of the outcome
of that proceeding. Did the right party prevail? Did she or he obtain an appropriate sentence or award of
damages? One result of this sort of thinking is that most judges are convinced that, at best, only half of the
litigants who appear before them will ever be satisfied with their decisions. The litigants who win will be happy
and the litigants who lose will be unhappy. Judges perceive themselves to be in a “no win” situation—there is

nothing they can do to change the fact that half of the participants in any case will leave the courthouse unhappy.

However, social science research shows that the general public, including litigants, do not view fairness in the
same way. While they do care about the outcome of their case, they care more about the fairness of the process
that produces the outcome. They understand that everyone cannot win in court and that there are at least two
sides to most arguments. Consequently, it is possible that a winning party will leave the courtroom unhappy.
Researchers have heard winning parties say things like, “I have never been so humiliated in my life; I will
never subject myself to such abuse again” And losing parties, including criminal defendants found guilty and
sentenced to long prison terms, frequently rate their court experience as fair. So, judges are actually in a “win-
win” situation; if they conduct a court proceeding in a way that all participants consider to be fair procedurally,

judges can achieve very high levels of satisfaction with their rulings.

There is also some evidence that persons who perceive that they are treated more fairly during a proceeding are
more likely to comply with an order resulting from the proceeding. For instance, parties in mediation sessions
that they rated as being fairer were more likely to implement a mediated agreement six months after the

session than parties who rated the session as less fair.””

The top four factors that contribute to perceptions of high levels of procedural justice are the same in all of

the studies:*®

®  Participation—Did the party have the opportunity to participate in the process, such as by being able
to present his or her case in court?*

®  Neutrality—Did the judge treat all parties the same? Did the judge base the decision on objective
factors, such as stated legal rules, or on the judge’s personal values and biases?

®  Trustworthiness—Did the judge care about the case and the litigants? Was the judge concerned about
the litigants’ situation? Was the judge trying to do what was right for the litigants? Was everything
done in the open?

®  Treatment with dignity and respect—Was the party treated as a person and as a valued member
of society?

Judges Kevin Burke of Minnesota and Steve Leben of Kansas have written and spoken extensively on this topic.

Their materials provide excellent guidance for trial judges dealing with self-represented litigants.*




BENCH BOOKS AND RELATED MATERIALS

Some state courts of last resort have tried to provide better direction to their trial bench. Minnesota,”*
Massachusetts,”> Delaware,*® and Illinois>* have provided general guidance for trial judges. Some of the
guidance consists of broad statements and some is more specific. All of these policy statements inform trial
judges that they have the discretion to assist self-represented litigants in a variety of ways; none delineate when

a judge must provide such assistance.”
California has created a complete bench book for judges on the topic.*

The Self-Represented Litigation Network, the National Judicial College, NCJFC], NCSC, and individual state
judicial education programs offer judicial training curricula on presiding over cases involving self-represented

litigants, including video examples of effective judicial practices.”’




PROVEN PRACTICES AND GUIDELINES

The law must produce a consistent outcome for all litigants, regardless of their legal representation, based
on the law and facts of their case. The real message behind the statement that self-represented litigants must
follow the same rules as attorneys is the fundamental idea that the outcome of every matter should be directly
related to the merits of each party’s case. A self-represented litigant must not prevail simply because she or

he does not have legal counsel. Just like a represented party, an unrepresented party must present evidence
that meets the legal standards for obtaining a judicial remedy; she or he should not be relieved of making a
sufficient showing because they did not hire a lawyer. The converse is also true. In every state, all persons have
a fundamental legal right to bring their matters before the court without legal representation; exercise of that

right cannot be a reason to prejudice the court against them.

“Hard” procedural bars—pertaining to statutes of limitations, availability of administrative remedies,
and time limits for filing an appeal—apply equally to unrepresented and represented litigants. These
procedural bars are fundamental rules governing the legal process. For the most part, appellate courts are
uncomfortable applying them differently to different parties for any reason, including whether the parties are

represented by counsel.

Courts should grant leeway when self-represented litigants miss deadlines that do not represent “hard”
procedural bars. As the New Mexico Supreme Court noted in 2004, courts should always favor decisions

that allow cases to be decided on their merits.” That includes excusing failures to file a timely answer, failures
to identify witnesses and exhibits in advance, failures to comply with discovery requirements, etc. Of course,
repeated failures to comply with the same requirement (e.g., continuing failure to produce required documents
during discovery) can be seen as scorning the court’s rules and directives, with appropriate negative

consequences.

Courts should grant self-represented litigants leeway in both form and content of the documents they
file. This standard is universally observed. Courts can inform the parties of the correct legal characterization
of the relief being sought if the moving party has used incorrect legal terminology. The court can also allow a
matter to be raised for the first time at a hearing. In some jurisdictions, this requires consent of the other party,
and the other party will very often consent to avoid the need to come back to court to deal with the matter; if
the other party does not consent, the court can allow a continuance so that both parties can address the newly

asserted matter.”

Many states have adopted rules that either relax or completely remove the rules of evidence. The Idaho
Supreme Court adopted special rules of civil procedure for family cases in 2015% that provide that the rules
of evidence do not apply in family law matters unless both parties stipulate that they will apply. In Alaska, the

rules of evidence can be disregarded in certain domestic relations trials unless one of the parties objects.®*




In Oregon, the rules of evidence do not apply in “simplified trial” cases when both parties agree to use that
mechanism.®” While this degree of latitude is not incorporated into written rules across the county, overall,
trial courts have a great deal of discretion whether and how to apply rules of evidence to ensure a fair trial on

the merits.

Courts are responsible for the legal sufficiency of their rulings. The Supreme Court in Turner v. Rogers

held that the court, not the defendant, had a duty to raise the defense of inability to pay and to educate the
defendant sufficiently to enable him to present evidence to prove that the defense applied in his case. Similarly,
the Conference of Chief Justices in its 2016 Call to Action report included the following recommendation:
“Courts must implement systems to ensure that the entry of final judgments complies with basic procedural
requirements for notice, standing, timeliness, and sufficiency of documentation supporting the relief sought.”s*
Further, recognizing that defendants may lack legal representation in certain collection cases, some states have
adopted revised procedures requiring plaintiffs to plead the existence or not of applicable affirmative defenses,

or requiring the court, not the debtor, to apply debtor exemptions.**

The judge should be guided in her or his conduct of a hearing or trial by the model of an impartial officer
attempting to obtain the information needed to render a fair judgment in the matter. This will include

the judge’s exploring—through neutral and open-ended questions—the relevant evidence that both parties
present. The judge will, on rare occasions, face the need to ask follow-up questions to test the basis for and
credibility of submitted testimony or evidence. The judge will also, on occasion, as justice requires, feel the
need to explore the availability of alternative claims or evidentiary bases for relief and for the existence of

additional affirmative and other defenses.

Judges presiding over dockets with large numbers of self-represented litigants will, in many ways, perform
more in the form of the inquisitorial, rather than the adversarial, model.®® This approach is not entirely free

of complicating factors—Professor Anna Carpenter’s exploration of the judge’s role in workers’ compensation
cases points out some of the difficulties that those judges face.®® Her work shows the importance of research in

this largely unexplored area of judicial practice.

The court always has the ability to postpone a matter and refer a party to a source for assistance in
understanding and preparing the case. When a court has a self-help center in the courthouse, it may be
possible simply to postpone a hearing until the end of a calendar, or to the afternoon, instructing one or
both of the parties to consult with the self-help staff before returning to court. This process will be furthered
significantly if the judge provides a written note to the self-help staff on the assistance needed by the referred
party or parties.”” If this resource is unavailable, the court can refer appropriate parties to legal aid or pro
bono attorneys, to attorneys who are willing to provide unbundled services, to videos or live clinics for self-

represented litigants, to law or public libraries, or to other special resources in the community.



A number of trial judges report that this situation gives them the most difficulty. They particularly seek to

avoid counsel’s objection that the judge has become the attorney for the self-represented litigant.

The most common mistake judges make is to opt into the formal process, rather than into the informal
process, in this situation. Counsel can continue to function effectively in the informal process; the self-

represented litigant is often crippled by being required to function within the formal trial process.

The most successful approach has been for the trial judge to treat any case with at least one self-represented
litigant as if both parties are self-represented. The judge informs counsel that the court will proceed informally,
explaining the law and the process to the unrepresented party, and asking questions of both parties and of any
witnesses to elicit the information needed to reach a fair decision. The judge can give the attorney the option of
presenting the client’s case by posing the initial questions to the client and supporting witnesses or having the
judge ask them. The judge may also give the attorney an opportunity to cross-examine the opposing party or
that party’s witnesses. The judge will always give counsel the opportunity to sum up the case on behalf of the
client in closing argument. (Some judges will ask the represented party if there is anything that they wish to

add at the end of their attorney’s closing argument.)

When charged with “serving as co-counsel” for the opposing party, the judge will simply explain that it is the

judge’s obligation to ensure that the parties before the court understand the law and the process and have a fair
opportunity to present whatever evidence the parties have to support their position. The judge can offer to give
a similar explanation to the attorney or to the attorney’s client if the attorney wishes and to have the judge elicit

the client’s testimony in the same fashion as the judge elicits the evidence of the self-represented party.

Framing the subject matter of the hearing—Judges should begin every hearing with a brief statement of the
reason for the hearing and the issues that are presented for decision. This review may include a recitation of
recent hearings in the case and the orders resulting from them. The framing process clarifies for litigants what
the hearing will be about and why they are appearing before the court. It often elicits additional matters that
one of the parties would like to raise and have the court decide. This also engenders confidence in the court by

demonstrating that the court has prepared for the hearing.®®

Example: “This case is before the court this morning on Mr. Jones’ request that this court increase
his visitation with their four-year-old daughter Daphne from two hours supervised visitation to one
night per week unsupervised visitation. The current supervised visitation program was included in an
order of this court issued at the close of a hearing three months ago and we agreed to review how it
is working out at this time. You were not able to reach an agreement on additional visitation for Mr.
Jones during mediation. The mediator recommends that the court allow some unsupervised visitation
but not yet on an overnight basis. I will want to hear from both Mr. Jones and Ms. Smith about how
the current supervised visitation is going, from Mr. Jones about his 12-step program and why he feels
that it is in Daphne’s best interests for her to spend more time with him, and from Ms. Smith about

her feelings about that same question.”




Explaining the process to be followed or guiding the process—

Building on the example above: “This court follows the general rule that a child does best in life if she
has two involved parents. We have not followed that rule in this case because of our finding that Mr.
Jones uses illegal drugs and, because of that, Daphne would be endangered by spending unsupervised
time with him. In this hearing it will be up to Mr. Jones to prove to the court that he no longer uses
drugs and is no longer a risk to Daphne’s safety. After hearing from both of you, the court will have
to decide whether to allow his unsupervised contact with Daphne and, if so, under what terms. I will
allow Mr. Jones to speak first. I will ask him questions. Then I will hear from Ms. Smith and ask her
questions. If you have any evidence other than your own testimony I will receive and review it. You
are not to interrupt each other. You are to address all of your remarks to me; you are not to argue with
each other. You will each have an opportunity to let me know the ways in which you disagree with the
other’s testimony. At the end of the hearing, I will give each of you an opportunity to add anything you
have overlooked. If you do not raise a point during this hearing, you will not be allowed to raise it later

in a further motion on the same subject. Do you have any questions before we start?”*

Eliciting needed information from the litigants—Judges swear the parties as witnesses, let them make a

statement of their case, and then guide them through the process of completing their case by asking questions.

®  Allowing litigants to make initial presentations to the court—Judges turn to one of the litigants—usually,
but not always, the moving party—to begin the hearing with a framing statement, such as, “Mr. Jones,
I have read your petition. Is there anything that you want to add?” Litigants given this opportunity do
not tend to abuse it but make the arguments they want the court to consider. The judge then turns to
the other party and asks for his or her point of view. The judge uses these initial statements to identify
the issues for discussion and resolution.

®  Breaking the hearing into topics—]Judges, in effect, create an agenda or outline for the hearing, letting
the litigants know that the judge understands the issues that the litigants considered important and

that they will be addressed in a particular order.

" Moving back and forth between the parties—In leading the discussion on each issue, judges make
certain that both parties have an opportunity to address each of the topics before announcing the
court’s resolution of that issue. Some judges have found it preferable to withhold decision on any issue

until the end of the hearing.

"  Paraphrasing the testimony and arguments of the litigants—Judges summarize very briefly the position
of a party, using language such as, “I understand you to be saying , Ms. Smith. Is that
correct?” “Mr. Jones, what is your position on that?” Judges use this technique to let a party know

gently that they had heard enough information or argument on a point.

" Maintaining control of the courtroom—Notwithstanding the common refrain from judges around the
country that self-represented litigants are hard to control in the courtroom, the judges following this
process generally experience no difficulty with this issue. In fact, judges rarely have to say anything to
stop a litigant from interrupting the other party or from running on. In the latter instance, the judge
gently interjects by saying something like, “Let’s not get into that just yet. I would like to hear Ms.

Smith’s views on first”




" Giving litigants an opportunity to be heard while constraining the scope and length of their
presentations—1It is relatively easy to limit a long-winded litigant by making it clear from the beginning
of the hearing that the judge will be actively involved and that it will be more like a discussion
involving three parties than a debate involving two parties. By paraphrasing what a party has said
in seeking the other party’s point of view, the judge makes it clear to the first party that the judge
understands his or her argument. If a litigant appears ready to launch into a repetitive argument,
the judge can simply say, “Ms. Smith, I have already listened to your point of view and have all the

information I need to decide this issue. Let’s move on.”

" Giving litigants a last opportunity to add information before announcing a decision—The judge can
pause before making a ruling, look to each litigant in turn, and ask if there is anything that they have
not said that they want to add before the court makes its decision. Instead of asking, “Is there anything
else that you would like to say;” the judge asks, “Is there anything that you have not already said that
I need to hear before making my decision?” Such questions on occasion bring forth highly relevant

considerations that a litigant may have overlooked from nervousness.

" Obtaining foundational information concerning a proposed exhibit or statement—When a litigant offers
a photograph or document to the court as evidence, the judge can say: “Before I can look at your
photograph, I need to ask you a few questions about it. What is it a photograph of? Who took the
photo? When was it taken? Have any changes been made to the photograph since it was taken? Thank
you. Ms. Bailiff, will you hand me the photograph?”

Engaging the litigants in the decision making—A skilled judge can engage the litigants in creating the
specific terms of an order. “And an overnight would be acceptable to you if . . . ? Please put it in your own
words.” Using this process, the judge can, in effect, mediate the dispute in the courtroom, or at least give the

parties the opportunity to agree on the details after the judge has given an intended ruling on a major issue.

Articulating the decision from the bench—While there may be emotionally charged hearings in which the
judge may apprehend increased tension between the parties, even a physical altercation, if she or he announces
the ruling from the bench, these situations are rare. In most cases, the process is enhanced for the litigants
when the judge announces the decision at the close of the hearing. By announcing the ruling, the judge ensures
the losing party that the court heard and considered all the arguments before ruling for the other party. The
judge is able to use nonverbal behavior to present the ruling in a way that demonstrates compassion for both
litigants—by moving eye contact and focus between the parties. And the parties have an opportunity to seek
clarification of points in the order that the judge may have overlooked or that one of the litigants does not

understand. The judge can quickly cut off a party who attempts at this point to reargue his or her position.

Explaining the decision—A written order after hearing merely states the decision. The judge may not have
time in the written decision to recite the reasons for the different parts of the decision. When judges announce
and explain their decisions as they work through each of the issues, both parties know what the judge has
decided and how the various parts of the order relate to each other. The judge’s ultimate goal, particularly

in family law matters, is for the litigants to comply with the court’s orders and to begin to resolve matters
between themselves without having to return to court. Explaining briefly but clearly the court’s rationale for
its decisions provides the parties with examples of principles they can apply between themselves in resolving
future disputes. And the judge has the best opportunity to demonstrate all of the elements that go into the

parties’ determination of the trustworthiness of the proceeding.




Summarizing the terms of the order—Judges who announce their rulings in the course of the hearing find it
helpful to summarize the terms of the order at the close of the hearing—providing the courtroom staff as well
as the parties with an opportunity to review and confirm all of the terms and conditions to be included in the

court’s order.

Providing instructions on how to appeal—Appellate courts often struggle with how to handle cases with self-
represented litigants. One of the challenges they face is the self-represented litigant’s lack of awareness of the
proper steps needed to appeal their case. After summarizing the terms of the order, trial judges should provide
self-represented litigants with instructions about what to do if they want to appeal their case.”” The court can

use a standard fact sheet written in plain English to assist in this process.




CONCLUSION

Trial judges face significant challenges in handling courtroom proceedings involving self-represented litigants.
However, judges overcome those challenges daily to help ensure that self-represented persons get the same
justice as those who come to court with a lawyer. These judges realize that many perceived barriers to dealing

with self-represented persons do not actually exist. Their example offers lessons for other judges.

The maxim that “self-represented persons are held to the same standards as lawyers” is honored more in

the breach than in the observance. Judges are required in many instances to inform litigants what the law

is (without advising them how to use it to their personal advantage). Judges may be proactive and actively
engaged in hearings and trials to elicit the information they need to make a fair and legally correct ruling.
Judges need not require self-represented litigants to adhere to the technicalities of the rules of evidence or to
the precise manner required of lawyers in posing questions to witnesses. The timeliness rules can be divided
relatively easily into a set that must be enforced and a set that can be treated flexibly. Cases with a lawyer

on one side and a self-represented person on the other can be handled informally, giving the lawyer a role
that preserves the lawyer’s client the benefit from retaining counsel but not unfairly incapacitate the self-

represented person.

The research on procedural justice points trial judges in the same direction as the canons of judicial ethics—
the primacy of the right to be heard, the importance of treating all parties equally and with respect, and the
significance of performing consistently so as to earn trust in the integrity of the judge and the process over
which the judge presides. And while there remains a large “grey area” concerning when judges must (rather
than may) accommodate the particular needs of self-represented litigants, the lack of appellate precedent in

this area may reflect that capable trial judges predominantly exercise common-sense.
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